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TRAVIS COUNTY CIVIL COURT

The Honorable Margaret Cooper
Travis County District Judge
1000 Guadalupe

Austin, Texas 78701

Re: Cause No. D-1-GN-07-001957; Responsible Growth for Northcross, Inc. and
Allandale Neighborhood Association v. The City of Austin, Lincoln Property
Company Commercial, Inc. and Lincoln Northcross, Ltd., in the 200th Judicial
District Court of Travis County, Texas

Dear Judge Cooper:

In connection with your ongoing consideration of the cross motions for summary
judgment, I would like to provide the Court with an “amicus brief” of sorts. Given that it
completely supports the City’s position, the enclosed material has a curious provenance,
to wit, a link from Plaintiff Allandale Neighborhood Association’s website,

allandale.typepad.com.

On Friday afternoon, instead of doing whatever | should have been doing, T was
reading the Austin Chronicle on line, and their very brief account of our hearing
Thursday had a link to the Allandale Neighborhood website. The Neighborhood’s
website, immediately after its account of our hearing, had a link to a blog called Austin
Contrarian. As you might imagine, the title of the link grabbed my attention, “Did
Lincoln’s site plan for Northcross require a conditional use permit?” I don’t know who
writes this blog, and though there is a link to it on their website, I am sure Allandale
Neighborhood Association does not endorse the views of the Austin Contrarian.
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However, whoever writes it obviously has a keen legal mind. Writing on July 27 of this
year, the blogger says:

Here’s my guess. The ordinance defining commercial accessory uses states
that “a commercial use . . . thar is otherwise prohibited” 1s an accessory use if
the various conditions are satisfied. [ think RG4N will argue that a
conditional use is not “prohibited” -- after all, it could be authorized -- and
therefore cannot be an accessory use.

The problem with this is that all conditional uses are “otherwise prohibited”
unless approved by the Land Commission or City Council. A conditional
use will either be approved -- in which case it does not need to satisfy the
accessory-use criteria -- or it will be denied, in which case it is “otherwise
prohibited” and qualifies as an accessory use. A hearing would be an
empty formality. Why read the ordinance to waste Council’s time? The
more natural reading of the ordinance is instead, “Even if a commercial use
is not permitted under other provisions, it will be permitted as an accessory
useif...”

By definition, an accessory use is a relatively minor, typical component of
an acceptable primary use. If the primary use is acceptable, the collateral
use will likely be acceptable too, which is why the Code permits accessory
uses as a matter of right without a hearing. But if you were worried that
some accessory uses might be objectionable, you would not single out
conditional uses. A use is classified as “conditional” only if it is potentially
compatible with the other uses in the district; conditional uses are judged
and approved under a relatively lenient, discretionary standard. Uses that
are flat-out “prohibited” -- i.e., uses that are neither permitted nor
conditional -- are presumed to be so incompatible with the other uses in the
district that they require either a variance or an amendment to the zoning
code. It makes no sense to insist that relatively benign conditional uses get
special permission while giving a free pass to uses that are presumptively
inappropriate for the zoning district.

I think it is pretty clear that “otherwise prohibited” refers to any use that is
not a permitted use. But suppose RG4N convinces the court that its
interpretation is reasonable too. Its very best case then will be that the
ordinance is ambiguous. It will still have a big problem. When an
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